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LONG TITLE

General Description:

This bill amends the Utah Criminal Code, the Utah Humah Services Code, and the Utah

Health Care Malpractice Act to require parental consent and notification for abortions

performed upon minors, subject to certain exceptions.

Highlighted Provisions:

This bill:

» defines terms;

» provides that a written report of incest or abuse made in connection with a minor
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seeking an abortion may not disclose that the minor obtained or considered an abortion;
» requires that at least 24 hours before a physician performs an abortion on a minor,
the physician shall notify a parent or guardian of the minor that the minor intends to
have an abortion, unless:
o amedical emergency exists;
« the physician reports that the parent or guardian abused the minor or caused the
minor's pregnancy by engaging in incest with the minor; or
« the parent or guardian has not assumed responsibility for the minor's care and
upbringing; |
» provides that, iﬁ a medical emergency, except when it is necessary to immediately
perform an abortion, the physician shall notify a parent or guardian of the minor, as
early as possible before the abortion, that the minor intends to have an abortion;
» removes the requirement that a physician notify the spouse of a married woman that
she intends to obtain an abortion;
» requires that a minor obtain parental consent before obtaining an abortion unless:
 the minor obtains the right, by court order, to consent to an abortion without
parental consent; or
| « amedical emergency exists;
» provides that a minor may petition a court to determine whether a minor should be
granted the right to consent to an abortion without parental consent; |
» provides that the proceedings described above are closed to the public;
» provides that a court shall order that a minor may consent to an abortion without
parental consent only if the court finds by a preponderance of the evidence that:
 the minor is mature and capable of giving informed consent to the abortion and
has given her informed consent; or
e an abortion would be in the minor's best interest;
» grants rulemaking authority to the Judicial Council to:

» administer the proceedings described in this bill;
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e provide for an appeéll of a decision described in the preceding paragraph;
« ensure the confidentiality of proceedings described in this bill and the records
relating to the proceedings; and
« establish procedures to expedite the hearing and appeal proceedings described in
this bill; )
» amends the Utah Health Care Malpractice Act and related provisions to conform to
the consent requirements of this bill; and
» makes technical changes.
Monies Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
AMENDS:
62A-4a-408, as renumbered and amended by Chapter 260, Laws of Utah 1994
76-7-304, as enacted by Chapter 33, Laws of Utah 1974
76-7-305, as last amended by Chapter 221, Laws of Utah 1997
76-7-305.5, as last amended by Chapter 13, Laws of Utah 1998
76-7-315, as last amended by Chapter 5, Laws of Utah 1996, Second Special Session
78-14-5, as last amended by Chapter 9, Laws of Utah 2001
ENACTS:
76-7-304.5, Utah Code Annotated 1953
————_—_—_————-———'—_——_—-_—-—————
Be it enacted by the Legislature of the state of Utah:
Section 1. Section 62A-4a-408 is amended to read:
62A-4a-408. Written reports.
(1) Reports made pursuant to this part shall be followed by a written report within 48

hours, if requested by the division. The division shall immediately forward a copy of that
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report to the statewide central register, on forms supplied by the register.

(2) If. in connection with an intended or completed abortion byl a minor, a physician is
required to make a report of incest or abuse of a minor, the report may not include information
that would in any way disclose that the report was made in connection with:

(a) an abortion; or | |

(b)_a consultation regarding an abortion.

Section 2. Section 76-7-304 is amended to read:

76-7-304. Considerations by physician -- Notice to a parent or guardian --
Exceptions.

(1) _As used in this section:

(a) "abuse" is as defined in Section 62A-42a-101; and

(b) "minor" means a person who is:

(i) under 18 years of age:

(ii) unmarried; and

(ili) not emancipated.

2 To enable the physician to exercisé [his] the physician's best medical judgment,
[he] the physician shall[~——H)-€onsider] consider all factors relevant to the well-being of the
woman upon whom the abortion is to be performed including|[;butnottimited-to;]:

(a) her physical, emotional and psychological health and safety[;]:
(b) her age[;]; and

(c) her familial situation.

(3) Subject to Subsection (4), at least 24 hours before a physician performs an abortion
on a minor, the physician shall notify a parent or guardian of the minor that the minor intends
to have an abortion.

(4) A physician is not required to comply with Subsection (3) if:

(a) subject to Subsection (5)(a): '
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(i)_a medical condition exists that, on the basis of the physician's good faith clinical
judgment. so complicates the medical condition of a pregnant minor as to necessitate the
abortion of her pregnancy to avert:

(A) the minor's death; or

(B) a serious risk of substantial and irreversible impairment of a major bodily function

of the minor; and

(ii) there is not sufficient time to give the notice required under Subsection (3) before it
is necessary to terminate the minor's pregnancy in order to avert the minor's death or
impairment described in Subsection (4)(a)(i):

(b) subject to Subsection (5)(b): |

(i) the physician complies with Subsection (6); and

(i) (A) the minor is pregnant as a result of incest to which the parent or guardian was a
party; or

(B) the parent or guardian has abused the minor: or

(c)_subject to Subsection (5)(b). the parent or guardian has not assumed responsibility
for the minor's care and upbringing.

(5) (a) If. for the reason described in Subsection (4)(a). a physician does not give the
24-hour notice described in Subsection (3), the physician shall give the required notice as early
as possible before the abortion, unless it is necessary to perform the abortion immediately in
order to avert the minor's death or impairment described in Subsection (4)(2)(1).

(b)_If. for a reason described in Subsection (4)(b) or (c). a parent or guardian of a minor
is not notified that the minor intends to have an abortion, the physician shall notify another
parent or guardian of the minor, if the minor has another parent or guardian that is not exempt
from notification under Subsection (4)(b) or (¢).

(6) I, for a reason described in Subsection (4)(b)(ii)(A) or (B). a physician does not
notify a parent or guardian of a minor that the minor intends to have an abortion, the physician
shall report the incest or abuse to the Division of Child and Family Services within the

Department of Human Services.
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Section 3. Section 76-7-304.5 is enacted to read:

76-7-304.5. Consent required for abortions performed on minors -- Hearing to
allow a minor to self-consent -- Appeals.

(1)_As used in this section, "minor" is as defined in Subsection 76-7-304(1).

(2) In addition to the other requirements of this part. a physician may not perform an

abortion on a minor unless:

() _the physician obtains the informed written consent of a parent or guardian of the
minor, consistent with Section 76-7-305; |

(b)_the minor is granted the right, by court order under Subsection (5)(b). to consent to
the abortion without obtaining consent from a parent or guardian; or

(c) (i) a medical condition exists that, on the basis of the physician's good faith clinical
judgment, so complicates the medical condition of a pregnant minor as to necessitate the
abortion of her pregnancy to avert: |

(A) the minor's death: or

(B) a serious risk of substantial and irreversible impairment of a major bodily function

of the minor; and

(ii) there is not sufficient time to obtain the consent in the manner chosen by the minor
under Subsection (3) before it is necessary to terminate the minor's pregnancy in order to avert
the minor's death or impairment described in Subsection (2)(c)(i).

(3) A pregnant minor who wants to have an abortion may choose:

a) to seek consent from a parent or guardian under Subsection (2)(a); or

(b) to seek a court order under Subsection (2)(b).

4) If a pregnant minor fails to obtain the consent of a parent or guardian of the minor

to the performance of an abortion, or if the minor chooses not to seek the consent of a parent or

uardian. the minor may file a petition with the juvenile court to obtain a court order under

Subsection (2)(b).
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the minor may obtain an abortion without the consent of a parent or guardian of the minor if

the court finds by a .éreéonderance of the evidence that:

(i) the minor:

(A) has given her informed consent to the abortion; and

(i) an abortion would be in the minor's best interest.

(6) The Judicial Council shall make rules that:

(a) provide for the administration of the proceedings described in this section:

(b) provide for the appeal of a court's decision under this section;

(c)_ensure the confidentiality of the proceedings described in this section and the
records related to the proceedings: and

(d) establish procedures to expedite the hearing and appeal proceedings described in

this section.

Section 4. Section 76-7-305 is amended to read:

76-7-305. Informed consent requirements for abortion -- 24-hour wait mandatory
-- Emergency exceptions.

(1) No abortion may be performed unless a voluntary and informed written consent,
consistent with Section 8.08 of the American Medical Association's Code of Medical Ethics,
Current Opinions, and the provisions of this section is first obtained by the attending physician
from the woman upon whom the abortion is to be performed.

(2) Except in the case of a medical emergency, consent to an abortion is voluntary and
informed only if:

(a) at least 24 hours prior to the abortion, the physician who is to perform the abortion,
the referring physician, a registered nurse, nurse practitioner, advanced practice registered
nurse, certified nurse midwife, or physician's assistant [shatt], in a face-to-face consultation,
orally [inform] informs the woman of:

(1) consistent with Subsection (3)(a), the nature of the proposed abortion procedure or
treatment, specifically how that procedure will affect the fetus, and the risks and alternatives to
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an abortion procedure or treatment that any person would consider material to the decision of
whether or not to undergo an abortion[—Fhe-alternativesrequired-to-beprovided-under-this
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(ii) the probable gestational age and a description of the development of the unborn

child at the time the abortion would be performed; and

(iii) the medical risks associated with carrying her child to term;

(b) at least 24 hours prior to the abortion the physician who is to perform the abortion,
the referring physician, or, as specifically delegated by either of those physicians, a registered
nurse, licensed practical nurse, certified nurse-midwife, advanced practice registered nurse,
clinical laboratory technologist, psychologist, marriage and family therapist, clinical social
worker, or certified social wquer has orally, in a face-to-face consultation, informed the
pregnant woman that:

(i) the Department of Health, in accordance with Section 76-7-305.5, publishes printed
material and an informational video that:

(A) provides medically accurate information regarding all abortion procedures that may
be used;

(B) describes the gestational stages of an unborn child; and

(C) includes information regarding public and private services and agencies available
to assist her through pregnancy, at childbirth, and while the child is dependent, including
private and agency adoption alternatives; [and]

(i) the printed material and a viewing of or a copy of the informational video shall be
provided to her free of charge;

(ili) medical assistance benefits may be available for prenatal care, childbirth, and
neonatal care, and that more detailed information on the availability of that assistance is
contained in the printed materials and the informational video published by the Department of
Health;
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(iv) except as provided in Subsection (3)(b). the father of the unborn child is legally
required to assist in the support of her child, even in instances where he has offered to pay for
the abortion, and that the Office of Recovery Services within the Department of Human
Services will assist her in collecting child support[—hrthecase-of rape; this-informatronrmay
be-omitted]; and :

(v) she has the right to view an ultrasound of the unborn child, at no expense to her,
upon her request;

(c) the information required to be provided to the pregnant woman under Subsection
(2)(a) is also provided by the physician who is to perform the abortion, in a face-to-face
consultation, prior to performance of the abortion, unless the attending or referring physician
[was] is the individual [providing] who provides the information required under Subsection
2)();

(d) a copy of the printed materials published by the Department of Health has been
provided to the pregnant woman,

(e) the informational video, published by the Department of Health, has been provided
to the pregnanf woman in accordance with Subsection [€2)] (4); and

(f) the pregnant woman has certified in writing, prior to the abortion, that the
information required to be provided under Subsections (2)(a) [ tO—{tdHand] through (e)
was provided, in accordance with the requirements of those subsections.

(3) (a) The alternatives required to be provided under Subsection (2)(a)(i) shall include:

(i)_a description of adoption services, including private and agency adoption methods:
wd .

(ii)_a statement that it is legal for adoptive parents to financially assist in pregnancy and
birth expenses.

(b) The information described in Subsection (2)(b)(iv) may be omitted from the

information required to be provided to a pregnant woman under this section if the woman is

pregnant asv the result of rape.
[€Y] (4) When the informational video described in Section 76-7-305.5 is provided to a
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pregnant woman, the person providing the information shall first request that the woman view
the video at that time or at another specifically designated time and location. If the woman
chooses not to do so, a copy of the video shall be provided to her.

[€33] (5) When a serious medical emergency compels the pérformance of an abbrtion,
the physician shall inform the woman prior to the abortion, if possible, of the medical
indications supporting [hts] the physician's judgment that an abortion is necessary.

[¢4] (6) Any physician who violates the provisions of this section;

(a) is guilty of unprofessional conduct as defined in Section 58-67-102 or 58-68-102[5];
and [histeense-forthepractice-of medicine-and-surgery]

(b) shall be subject to suspension or revocation of the physician's license for the
practice of medicine and surgery in accordance with Sections 58-67-401 and 58-67-402, Utah
Medical Practice Act, or Sections 58-68-401 and 58-68-402, Utah Osteopathic Medical
Practice Act.

[€5)] (7) A physician is not guilty of violating this section for failure to furnish any of
the information described in Subsection [1)] (2), if:

(a) [he] the physician can demonstrate by a preponderance of the evidence that [he] the
physician reasonably believed that furnishing the information would have resulted in a severely
adverse effect on the physical or mental health of the pregnant woman;

(b) in [his] the physician's professional judgment, the abortion was necessary to save
the pregnant woman's life;

(c) the pregnancy was the result of rape or rape of a child, as defined in Sections
76-5-402 and 76-5-402.1;

(d) the pregnancy was the result of incest, as defined in Subsection 76—5-406(10) and
Section 76-7-102;

(e) in his professional judgment the abortion was to prevent the birth of a child who
would have been born with grave defects; or

(f) the pregnant woman was 14 years of age or younger.

[t63] (8) A physician who complies with the provisions of this section and Section

-10-



